
Announcements  
to the market: 
Misleading or 
Deceptive Conduct

Case note: Forrest v ASIC; Fortescue 
Metals Group Ltd v ASIC [2012] HCA 39

In October this year the High Court of Australia 
held that Fortescue Metals Group Ltd did not 
engage in misleading or deceptive conduct by 
its publication of a letter and media releases 
stating that it had entered into binding contracts 
in relation to the building, financing and transfer 
of a railway, port and mine for one of its mining 
projects in Western Australia. 
 
Senior Associate, Leanne McClurg looks at the 
reasons for that decision. Please see separate 
article.
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Changes to Queensland legislation: petroleum and ‘produced water’
One of the recent changes to Queensland’s Petroleum and Gas (Production and Safety) Act 2004 extends the rights of lease holders in 
relation to ‘produced water’. 

The new section 111A allows a petroleum lease holder to carry out the processing of produced water and to construct and operate 
facilities for the processing and storage of produced water as part of the key authorised activities for a petroleum lease.
Interestingly, it does not matter whether the water was produced in or outside of the area of a particular petroleum lease or, for that 
matter, whether or not the produced water was in fact produced by the leaseholder at all. ‘Processing’ includes treating and applying 
mechanical or chemical processes or energy to the produced water. Produced water is now defined as ‘CSG water’ or ‘associated water’ 
for a petroleum tenure.  Readers will recall that ‘associated water’ is underground water in the area of tenure which is taken or interfered 
with if the taking or interference happens in the course of, or results from, the carrying out of another authorised activity for the tenure.  
For example, underground water which is necessarily or unavoidably taken during the drilling of a petroleum well or water observation 
bore is ‘associated water’ or if underground water is necessarily or unavoidably taken during petroleum production.  

Water for mining
Mining companies operating on the Eyre Peninsula, SA might be interested in an interim report 
tabled in parliament recently. The report looks into the use of water from aquifers in the area, 
including by mining companies. It notes an ‘incomplete understanding’ of aquifer recharge 
processes and ‘conflicting advice’ from government agencies. Interestingly, the report notes 
concern by some over close links (in fact too close) between those responsible for water and 
those responsible for mining.

Welcome to the latest edition of the Resources Update, Piper Alderman’s publication 
designed to keep you up to date with legal developments that affect members of the 
Resources sector in Australia.
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Queensland Government 
planning reforms to boost construction
The mining and resources sector will benefit from the streamlining of approval processes 
affecting development and construction, under the changes proposed in the Sustainable 
and Other Legislation Amendment Bill 2012. The key amendments which will take effect 
in 2013, aim to:

•	 remove ineffective master planning and structure planning arrangements  

•	 improve the coordination and responsiveness of state government in dealing with 
particular development applications (proposing development within or partially 
within state jurisdiction)  

•	 reduce regulatory ‘red tape’ for development applications involving a state resource  

•	 provide flexibility to accept development applications even though the requirements 
for supporting information have not been met  

•	 provide that certain provisions within the Queensland Planning Provisions also apply 
to local government planning schemes made under repealed Integrated Planning Act 
1997  

•	 give the Planning and Environment Court general discretion in relation to costs, and 
introduce an alternative dispute resolution process in that Court for minor disputes. 

Nick Prove, Partner – nprove@piperalderman.com.au

Changes to 

petroleum 
legislation in sa
 
Resource companies with petroleum 
licences may be pleased with recent 
changes to the petroleum legislation. The 
changes retrospectively affect consolidations 
and divisions of licence areas as well as 
‘transitional licences’.

Amendments re 
royalty payments 
in Queensland
 
From 28 September 2012 Queensland’s 
petroleum regulations were amended. 
One of the changes was to impose a 
penalty, in certain situations, on a person 
who elects to use the estimates method 
for working out royalty instalments if the 
actual liability is more than 115%. Changes 
also affected interest on unpaid royalties.

www.piperalderman.com.au

Recent initiatives in NsW
The NSW Government has announced and legislated for the abolition of the previous 5 year exemption from royalties  
for CSG with a 10% of well head value royalty to apply to all petroleum produced in NSW from 1st January next year,  
with a proportion of those funds being directed to Regional Community Funds.

In addition, breaches of environmental conditions attaching to mining and petroleum titles will now attract maximum  
penalties of $1.1m in the case of a corporation and $220,000 for individuals.

The process of planning reform in NSW for resources projects is also underway with the release of a public consultation  
draft of the State Environmental Planning Policy for Mining and Petroleum, adopting as part of the planning process for  
State significant development the recently announced Aquifer Interference Policy, protections for strategic agricultural  
significant land and detail of the “gateway” development analysis process by which future major project applications  
will be dealt with by the Department of Planning.

Andrew Price, Partner - aprice@piperalderman.com.au
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Clarity on obligations of parties 
involved in negotiating native title agreements for 
the grant of mining and petroleum tenements 
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The National Native Title Tribunal recently 
considered applications from two resources 
proponents (grantee parties) seeking 
determinations that the grant of mining and 
petroleum tenements could proceed despite 
no agreement being reached with native title 
claimants. The Tribunal could not make the 
determinations sought if it was satisfied the 
grantee party or government party had failed 
to negotiate in good faith in accordance with 
the “right to negotiate” procedure in the Native 
Title Act 1993 (Cth).
 
In Backreef Oil Pty Ltd and Oil Basins Ltd/
John Watson and Ors on behalf of Nyikina and 
Mangala/Western Australia [2012] NNTTA 
98 the native title party contended the 
grantee parties had not negotiated in good 
faith because the grantee parties insisted on 
entering into a “conjunctive” agreement. A 
conjunctive agreement would consent not 
only to the grant of the relevant exploration 
permit but also any future production 
tenement, thereby removing the need to 
enter into further negotiations if a project 
reached the production stage. While the 
Tribunal ultimately held that the grantee 
parties had not insisted on a “conjunctive” 
agreement, the decision highlights the 
potential issues that might arise for 
proponents seeking to negotiate conjunctive 
agreements.

The decision in Xstrata Coal Queensland 
Pty Ltd & Ors/Mark Albury & Ors (Karingbal 
#2); Brendan Wyman & Ors (Bidjara People)/
Queensland [2012] NNTTA 93 involved a 
claim that the government party had not 
negotiated in good faith because it did not 
make an offer of compensation to the native 
title parties and did not actively engage in 
negotiations with the native title party. The 
government party’s negotiation position was 
influenced by its adoption of a “dual deed” 
system (prevalent in a number of States and 
Territories) whereby the government party 
only enters into a bare deed to satisfy the 
requirements of the Act, with an ancillary 
deed between the native title party and 
grantee party providing for compensation 
(amongst other things). 
 

While the Tribunal was not satisfied the 
government party had failed to negotiate 
in good faith, it suggested the government 
party review its negotiation practices, 
noting the practical implications of the dual 
deed system for the role usually played by 
a government party does not relieve it of 
its statutory obligation to negotiate in good 
faith. The case serves as a reminder that 
proponents need to be alert to the role of 
the government party during negotiations 
as a government party’s failure to negotiate 
in good faith could ultimately affect the 
grant of the tenement they are seeking. 

Kelly Scott, Senior Associate - 
kscott@piperalderman.com.au

Intellectual 
property in the 
resources industry

Recent changes to the law have brought 
a focus on confidential information in the 
resources sector. Intellectual Property 
needs to be valued by everyone in the 
organisation and protected by appropriate 
means. In this article, Leanne McClurg  
and Megan Comerford (with Intellectual 
Property Partner, Tim O’Callaghan) look 
briefly at the changes to the law and take 
the opportunity to explore the types of  
Intellectual Propertyresources companies  
may typically hold. 
Please see separate article.

www.piperalderman.com.au



Important Disclaimer: The material contained in this publication is comment of a general nature only and is not and nor is it intended to be advice on any specific professional matter. In that the 
effectiveness or accuracy of any professional advice depends upon the particular circumstances of each case, neither the firm nor any individual author accepts any responsibility whatsoever for any acts 
or omissions resulting from reliance upon the content of any articles. Before acting on the basis of any material contained in this publication, we recommend that you consult your professional adviser.
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